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predeceased their father. The plaintiff's claim to the fund was not 
derived through the sons, but was based upon the defendant's agree- 
ment to pay the depositor's legal representatives, if he outlived his 
sons. Hence the suit against the depositary was in no sense a pro- 
ceeding to distribute the estate of the sons. Neither does the case 
fall within the second group. It was not a proceeding in rem to 
distribute a fund admittedly forming part of the depositor's estate. 8 
It was simply a suit on a contract to recover money payable to the 
plaintiff if a certain contingency had happened, or payable to the sons 
if it had not happened. No attempt appears to have been made to give 
notice by publication or otherwise to the absent sons. It cannot 
therefore be considered as a valid proceeding in rem to cut off their 
claims. 10 The suit was simply a proceeding in personam to recover 
money alleged to be owing to the plaintiff as executrix of the 
depositor. 11 

It is respectfully submitted, therefore, that while the affirmation of 
the judgment for the plaintiff was correct, the dictum that payment 
thereunder would protect the defendant against the sons' demand, 
should they reappear, was unsound. 12 There is nothing unusual in 
subjecting a defendant to the danger of having to pay twice. The 
possibility always exists that a judgment in a suit in personam may be 
based on an error of fact and that the true claimant may also obtain 
a judgment against the defendant. Suppose, for example, that A. gets 
judgment against B. for converting a certain horse alleged by A. to 
be his. In truth the horse may have belonged to C. and therefore 
C. may also get a judgment against B. for the very same act of con- 
version already held tortious as to A. The fact that in the first suit 
the horse was decided to be A.'s, and that B. has already paid the 
judgment in A.'s favor, will furnish no protection to B. if C. can 
establish that the horse was really his. 13 

DECREES AFFECTING FOREIGN PROPERTY 

When a court sitting in one state is called upon to render a judg- 

* Jones v. Jones, supra, note 4, was such a suit and is therefore distinguishable 
from the case under discussion. 

10 Cf. Perry v. Young, supra, note 7. 

" The happening of the condition on which the money was payable to the 
plaintiff, namely, the death of the sons, was one of the operative facts creating 
the defendant's duty to pay, which the plaintiff was obliged to prove. Having 
proved it — by virtue of the presumption of death — she was entitled to judgment. 

a It is believed that a decision in accordance with this dictum would be uncon- 
stitutional as depriving the absentee of his property without due process. See 
(1917) 27 Yale Law Journal, 121. 

"The principle is too elementary to require the citation of authorities. On 
the general subject of the non-conclusiveness of judgments as against strangers 
to the proceedings, see Black, Judgments, sec. 600; 23 Cyc. 1237. 
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ment involving land or movables situated in another state it usually 
tries to walk circumspectly in order not to tread roughly on the toes 
of its neighbor's sovereignty. There appears to exist among states 
something of an instinctive feeling that each should have exclusive 
dominion within its geographic limits. And, inspired by this laudable 
sentiment, as well as moved by some hardheaded realization of their 
inability to enforce a meddling decree concerning foreign property, 
courts have laid it down times without number that they cannot, by 
their own decree, transfer the title to land outside their jurisdiction. 1 
Where, however, they have the owner before them, chancery 
tribunals, by what paradoxically might be called equitable coercion 
and duress, require him to part with his own title to whomsoever 
they direct and so effect the same end, 2 — though by a means sup- 
posedly inoffensive to the sovereign of the situs. 3 This is orthodox 
and customary. In thus operating on the person of the defendant 
and so stimulating him to operate in turn on the foreign situated res, 
or his rights in it, whatever difficulties may arise are largely questions 
of expediency. The court must enforce its decree by contempt or 
other personal proceedings against the defendant. 4 It is, therefore, 
apparent that the decree may be an empty recital if the defendant is 
outside the jurisdiction, having, perhaps, hastily departed before judg- 
ment issued. 5 Ordering the defendant to go into another state and 

*67 Am. Dec. 95, note; 69 L. R. A. 673, note; 5 Ann. Cas. 533, note; see, 
Westlake, Private Int. Law (5th ed.) sec. 173. A court at the situs will usually 
not recognize an attempted conveyance or petition by a foreign court. Watts v. 
Waddle (1833, C. C. D. Oh.) 1 McLean, 200, approved on this point in 
(1832, U. S.) 6 Pet. 389; Johnson v. Kimbro (1859, Tenn.) 3 Head, 557, 75 Am. 
Dec. 781. But compare Mallette v. Scheerer, post, note 13. There is, however, 
one noteworthy break in the application of this rule. Courts have decreed the 
foreclosure of a mortgage on foreign land. Sir James Bacon, V. C. by insist- 
ing that he was only acting personally against the defendant, and so following 
the general rule, and only foreclosing the defendant's personal right to redeem, 
really accomplished, if the decree was effective, an absolute blotting out of the 
defendant's equitable rights in land situated in the West Indies. Paget v. Ede 
(1874) L. R. 18 Eq. Cas. 118, 125, citing Toller v. Carteret (1705, Ch.) 2 Vern. 
494. Compare the language of the court in Contee v. Lyons (1890) 19 D. C. 207, 
208. "It (a court of chancery) may conclude dormant equities, but cannot assign 
legal titles." See, Strange v. Radford (1887, Ch. Div.) 15 Ont. Rep. 145, follow- 
ing Paget v. Ede in decreeing a foreclosure, but refusing to order a sale pursu- 
ant thereto of lands in Manitoba. See also, Burley v. Kappen (1910, K. B.) 20 
Man. Rep. 154, 157, cancelling a contract for the purchase of foreign land, i. e. 
extinguishing equitable interests as in the mortgage cases. 

2 Penn v. Lord Baltimore (1750, Ch.) 1 Ves. Sr. 444; Lyman v. Lyman (1829, 
C. C. D. Vt.) 2 Paine, 11, 46, Fed. Cas. 8628. See 67 Am. Dec. 95, note; 69 
L. R. A. 673, note. Westlake, op. cit. sec. 172. 

8 The courts of the situs will enforce rights so conferred. Tardy v. Morgan 
(1844, C. C. D. Ind.) 3 McLean, 358, Fed. Cas. 13752. 

* Miller & Lux v. Rickey (1904, C. C. D. Nev.) 127 Fed. 573, 580; Phelps v. 
McDonald (1878) 99 U. S. 298, 308. 

'Wicks v. Caruthers (1884, Tenn.) 13 Lea, 353, 365. To defeat this a Ne 
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act there, or enjoining him from acting in another state, has the same 
weakness. The absent defendant can make sport of the decree by 
simply not following its orders, and a court, often foreseeing the 
unenforceability, may decline to issue an ineffective decree. 6 Such 
decisions, however, when rendered in personam against a defendant 
over whom the court has obtained proper jurisdiction, are conceded 
to be valid and binding, even though they may be perhaps unen- 
forceable. 7 And so in the case of Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & Water Co. (191 7, C. C. A. 9th) 
245 Fed. 9, we find a federal court in Idaho, on personal jurisdiction 
of the defendant, a Nevada corporation, ordering it (1) negatively, 
to desist from taking more than a certain quantity of water from the 
Salmon River in Nevada, and (2) affirmatively, to go into Nevada 
and place meters on its land there situated to keep track of the water 
in fact taken. The embarrassment above alluded to in cases of send- 
ing defendants out of the jurisdiction to act were probably not present 
here, since the defendant, a corporation, very likely had offices in 
both states and so was capable of being present in two places at 
once, and could be prodded through its officers in Idaho at any time 
for a failure to place meters in Nevada as ordered. 

So much for the orders in personam, wherein the court scarcely 
departed from the well settled doctrine heretofore announced or 
enlarged the action taken in the Salton Sea Cases. 8 But the court 
went further than that. It decreed that the plaintiff, who was injured 
by removal of water above him on the land of the defendant, might 
go upon that land from time to time to read the meters to be installed 
thereon. This, it will be observed, was an order directly affecting 
the foreign land, or to speak more accurately, directly dealing with 
the defendant's rights in his land. This is the thing which courts 
have repeatedly said they could not do. We have already noted, how- 
ever, that there is a nick in the rule in the mortgage foreclosure 
cases wherein the court does blot out the defendant's equities in 



exeat Regnum could be issued against the defendant, although this writ is in 
present disfavor. Archer v. Preston (undated) I Eq. Cas. Abr. 133, case 3, 
cited in Arglasse v. Muschamp (1682, Ch.) 1 Vern. 75, 77; Mitchell v. Bunch 
(1831, N. Y.) 2 Paige Ch. 606, 22 Am. Dec. 669, 673; Enos v. Hunter (1847, 
111.) 4 Gilm. 211, 214. 

• Wicks v. Caruthers, supra. A court, however, which desires to assume 
jurisdiction may either require a bond of the defendant before leaving or, as to 
most matters, require him to act by agent. 

'Dicey would seem to make expediency the test of a court's right, under 
established rules, to make such decrees. Dicey, Conft. of Laws (2d ed.) p. 40. 

8 (1909, C. C. A. 9th) 172 Fed. 792 and 820, 97 C. C. A. 214. See also, Miller 
& Lux v. Rickey (1904, C. C. D. Nev.) 127 Fed. 573, S7S-s8o; Rickey Land & 
Cattle Co. v. Miller & Lux (1910) 218 U. S. 258, 31 Sup. Ct. 11, and Comment 
thereon (1911) 5 III. L. Rev. 442. 
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foreign land. 9 We now have a case in which the court undertakes 
to blot out a single one of the defendant's legal rights in foreign 
land, namely his claim that the plaintiff shall not trespass. Cor- 
respondingly and at the same time it creates in the plaintiff a right 
in that land, — gives him a small piece of the title, in the privilege 
of going on it for certain purposes. 10 The same court would probably 
have followed the usual rule and would not have undertaken to 
transfer the whole title from the defendant to the plaintiff, i. e., to 
extinguish all the defendant's rights in his Nevada land and invest 
the plaintiff with a similar set. But it does do the same thing as to 
one of those rights. This is a matter of degree. 

What is the effect of such a decree? Inquiry may be directed to 
its validity, its expediency (including enforceability and recognition 
by the courts of the situs), and its constitutionality. 

There seems, as to the first point, no reason to question the validity 
of the decree if it involved two foreign countries and so no question 
of constitutionality. The decision having been rendered, it would 
create rights in the country where rendered at least. If anything in 
that country were ever at a future time to turn on the point of who 
had the particular right in question, the second case would stand or 
fall on the decree in the first. The question of its effectiveness at the 
situs is not one of validity. That is the point of the second inquiry. 

Would it be enforceable, — expedient? If a Prussian court had 
decreed "made-in-Germany" rights in a plaintiff to go upon land in 
Nevada, it would decidedly not be enforceable. The question of 
expediency is one to be worked out by the Court asked to make the 
decree, in view of that unenforceability. 

Now inside the United States both of the above inquiries and 
answers are qualified by a further question. The Federal Constitu- 
tion must be reckoned with. 

Validity must be considered in reference to due process. Had the 
defendant in the Vineyard case appealed on the constitutional ground 
that his property, or one right in it, was taken without due process 
of law, it is not certain what success he would have had. Had the 
court below purported to divest his whole title, the United States 
Supreme Court would probably find in his favor and reverse the 

"Supra, note i. 

10 In addition to this privilege, the decree establishes also in the plaintiff a 
claim that the defendant shall not keep him off of the land. It establishes in the 
plaintiff, as well, an immunity against the defendant's revocation. That is, under 
the decree, as in the case of an easement, the defendant is unable, — has no legal 
power, — to divest the judicially conferred rights. In absolute analysis, therefore, 
the decree does not give a single right only, but since the relatively small number 
of rights conferred group themselves around the single privilege of going on 
the land, the expression single right is used for convenience. Indeed any 
"single right" under a contract carries with it an immunity like that above. 
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decree. 11 But when a single right is concerned, the Supreme Court 
might sustain the lower court. As mentioned heretofore, this is a 
question of degree, for the nature of the deprivation is the same in 
each instance. The fewer the rights in land which are involved, how- 
ever, the more nearly does the decree approach to being a personal 
one. 

The above discussion assumes a direct appeal under the due process 
clause. The decision may come into question in another way. If, in 
a subsequent suit in Nevada, the decree were set up by the present 
plaintiff as establishing his right to enter upon the Nevada land, 
would the Nevada court be required to accord it full faith and credit? 
It appears from the language of the United States Supreme Court in 
some cases 12 that an Idaho decree purporting to transfer the whole 
legal title to Nevada land would not be entitled to full faith and 
credit under the Constitution. 13 A decree, however, affecting so little 
of the title as does this one might possibly be held on the contrary 
to be entitled to full faith and credit. That depends on the same 
question of degree previously set forth. On the whole, although the 
decree appears sound as regards the due process clause, its suffi- 
ciency as a basis for requiring Nevada unwillingly to recognize and 
enforce this decree rendered in Idaho may well be doubted. 

u See language in Hart v. Sansom (1884) no U. S. 151, 154, 3 Sup. Ct. 586, 
588; Carpenter v. Strange (1891) 141 U. S. 87, 11 Sup. Ct. 960; Fall v. Eastin 
(1909) 215 U. S. 1, 30 Sup. Ct. 3, affirming Fall v. Fall (1907) 75 Neb. 120, 113 
N. W. 175. 

12 Carpenter v. Strange and Fall v. Eastin, supra, note n. The latter case 
involved an additional fact. The claims were not against the original parties 
but against a purchaser of the land. See, Professor Henry Schofield, Equity 
Jurisdiction under the Full Faith and Credit Clause (1910) 5 III. L. Rev. i. 

13 If, however, a state voluntarily chooses to give full faith and credit when 
under the constitution it would not be required to, this is not necessarily a 
violation of the due process clause as to the person injured. See Chicago Life 
Ins. Co. v. Cherry (1917) 244 U. S. 25, 37 Sup. Ct. 492, Holmes, J., and comment 
(1917) 27 Yale Law Journal, 121. See Mallette v. Scheerer (1916) 164 Wis. 
415, 160 N. W. 182 and comment (1917) 26 Yale Law Journal, 311, citing case 
as Mallette v. Carpenter et al. The fact that the decree of a foreign court can 
be and sometimes is recognized and enforced would seem to be an answer to any 
contention that the foreign court lacked power to make such a decree. See 
Haddock v. Haddock (1906) 201 U. S. 562, 26 Sup. Ct. 525. 



